
 

Legal information for Local Aboriginal Land Councils 

 

This fact sheet covers: 

► What steps are involved in the performance management process? 

► What is procedural fairness? 

► What is the difference between poor performance and serious misconduct? 

 

If you are concerned about a worker’s poor performance in their role, unless serious misconduct 
has occurred, you are required to manage their performance before considering terminating their 
employment.  

 

Concerns and feedback regarding a worker’s performance should be raised in regular supervision meetings 
or catch-ups to avoid delays in addressing the concerns and to attempt to resolve the worker’s poor 
performance in an informal manner. 

If the worker’s performance doesn’t improve, consider undertaking a formal performance management 
process. Use this checklist to guide you through the process. 
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Performance management checklist for 
Local Aboriginal Land Councils 

Note 

The information in this checklist is designed to give you an overview of the recommended 
steps to take when managing a worker’s performance.  

This information is intended as a guide only and is not legal advice. If you or your organisation 
has a specific legal issue, you should seek legal advice before making a decision about what 
to do. 

Please refer to the full disclaimer that applies to this fact sheet. 

Note 

When managing a worker’s performance, make sure this is done in accordance with your 
LALC’s performance management procedures and policies. 

http://www.nfplaw.org.au/disclaimer
http://www.nfplaw.org.au/disclaimer
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What steps are involved in the performance management 
process? 

Performance management is a formal process that allows an employer to address a worker’s poor 
performance. 

If less formal steps to resolving the worker’s poor performance are unsuccessful, you should undertake the 
performance management process as soon as possible. Performance issues can become more serious 
over time and impact workplace behaviours and culture. 

 

Step 1: Identifying and assessing the performance concerns 

 Have you clearly identified what the performance concerns are?  

Clearly and precisely identify what the performance concerns are, including identifying specific 
examples or occurrences in relation to each of the concerns. 

 

 Have you assessed the performance concerns and possible reasons for the worker’s poor 
performance? 

In assessing the performance concerns, consider: 

– how serious is the worker’s underperformance? 

– how long has their underperformance gone on for? 

– what is the difference between the level of performance you expect in the worker’s role and 
what the worker delivers? 

Don’t approach the situation with assumptions about why the worker is underperforming. 

Consider whether there are any organisational or other factors at play that may be contributing to 
or causing poor performance. 

Example 

The worker has: 

• repeatedly failed to complete tasks correctly or to the required standard 

• failed to follow directions from a manager, or  

• been absent from work on a number of occasions without explanation 

Remember – throughout the process: 

• the performance concerns raised by your LALC should always be about the worker’s 
performance in their role and in the workplace (they should not relate to any personal 
issues or conflicts), and 

• the aim of the process is to help the worker improve their performance 
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 Have you considered what steps could be taken by you or the worker to address the 
performance concerns? 

You should consider the ways in which the worker’s poor performance could be improved. For 
example, you should consider whether additional support such as training, access to additional tools 
and resources, reallocation of tasks and duties or flexible working arrangements would enable the 
worker to improve their performance. 

 

Step 2: Preparing for a performance management meeting 

 Have you gathered and reviewed all relevant paperwork and information before the meeting?  

This could include: 

– reviewing the relevant modern award (if one applies) and workplace policies and procedures 

– reviewing the worker’s employment agreement (including the position description) 

– collecting documents and information that demonstrate poor performance, and  

– preparing a performance improvement plan 

 Have you notified the worker of the reason for the meeting?  

When notifying the worker about the meeting (preferably in writing), make sure you tell them what 
the meeting is about and that they are allowed to bring a support person. The worker should also be 
given a reasonable amount of time to prepare for the meeting. 

 Have you planned what you will say at the meeting?  

Preparing a script or plan for the performance management meeting can help you keep on track and 
make sure you cover off on all the key discussion points. A meeting plan should set out: 

–  the reasons for the meeting 

– details of the worker’s underperformance (including specific examples) 

– details of previous steps taken to attempt to resolve the worker’s underperformance (including 
the reasons why the steps have been unsuccessful) 

– any response provided by the worker 

– any agreed actions by the worker or the employer that is required to improve performance, and 

– details of any future meetings to monitor progress 

For example: 

• is the worker clear on what their role is? 

• is it a case of inadequate training or supervision? 

• does the worker have access to the right tools? 

• are there any workplace-related issues (such as interpersonal conflict) that may be 
contributing to the poor performance? 

• are there any medical, personal or family factors that might lead to poor performance? 
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Make sure you: 

– have arranged a suitable venue for the meeting where you will not be interrupted or overheard, 
and 

– are able to take notes to record details of the meeting in writing 

 

Step 3: Holding the performance management meeting 

 Have you clearly explained the performance concerns to the worker? 

At the meeting you should explain: 

– what the performance concerns are and provide specific examples 

– why their underperformance is an issue and how it impacts the workplace 

– what outcomes or change in performance you are seeking  

– how you will support the worker to improve or what support is available to them, and 

– what will happen if their performance doesn’t improve 

 Have you invited the worker to respond to what you have said and to explain their 
performance?    

You must provide the worker with ‘procedural fairness’ (ie. a fair process – see below for further 
information), which includes giving them an opportunity to respond to the performance concerns you 
have set out. 

You should genuinely consider the worker's response and take their feedback into consideration 
when discussing what the next steps will be.  

 Have you discussed what the next steps will be and decided on a performance improvement 
plan?   

When deciding on what the next steps will be, remember that the aim of this process is to help the 
worker improve their performance. 

Consider whether there are any steps that your LALC can take to support the worker to improve 
their performance (such as providing training or access to additional tools and resources). 

Collaborating with the worker to decide on a performance improvement plan with clear actions, goals 
and reasonable timelines will help the worker understand what areas of their performance need 
improvement and the level of performance that is expected in their role. 

You should also decide on how the worker’s performance will be monitored (for example, weekly 
catchups to discuss their progress, provide feedback and review the performance improvement plan) 
and schedule dates for follow-up meetings. 

Remember to remind the worker what steps will be taken if their performance doesn’t improve (for 
example, they will be given a warning). 

More information 

See the Fair Work Ombudsman’s webpage on performance management and warnings for 
useful templates and resources to assist with performance management meetings and 
planning. 

https://www.fairwork.gov.au/employment-conditions/performance-in-the-workplace#templates-to-help-manage-performance
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 Have you arranged for the meeting record and performance improvement plan to be signed 
by the worker and to provide them with copies? 

Make sure you keep accurate and full written records throughout the performance improvement 
process. 

Problems can arise later if the worker makes a legal claim against your LALC, and you are unable to 
rely on accurate records of the performance improvement process that has been undertaken.  

The performance improvement plan should clearly set out the actions, goals and timelines to assist 
the worker to improve their performance.  

The performance plan should be signed by the worker and the LALC and the worker should keep 
copies of the plan of the performance improvement plan. 

 

Step 4: Monitoring and reviewing performance 

 Have you arranged for follow up meetings to monitor the worker’s performance? 

It’s unlikely that a performance improvement process will be effective if you don’t monitor the 
worker’s performance on a regular basis and provide feedback. 

As above, you should document the outcome of any review, including any changes to the original 
performance improvement plan. 

Even if the worker’s performance has improved and there are no longer any issues or concerns, a 
meeting to review the worker’s performance should still be held to acknowledge that the issues or 
concerns have been resolved. 

Remember to notify the worker in advance of any follow up meetings and tell them they are allowed 
to bring a support person. 

 

Step 5: Taking further action if performance does not improve 

 Have you considered what further action should be taken if the worker’s performance has not 
improved after a reasonable period? 

Appropriate action will depend on the circumstances of each individual situation, and options might 
include: 

– counselling and training  

– a written warning, or 

– termination 

Remember to keep accurate and full written records of any further action taken and provide the worker 
with procedural fairness (see below for further information). 

 

Caution 

Your LALC may be exposed to legal action for unfair dismissal if you take steps to  
terminate a worker due to performance concerns without first going through a performance  
management process. For this reason, you should always seek legal advice before 
terminating a worker for performance reasons. 
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What is procedural fairness? 

It’s very important that you provide the worker with procedural fairness during the performance 
management process. Procedural fairness is a term that means that the decision-making process, or 
procedure used to reach an outcome, needs to be fair to all parties involved. 

When providing for procedural fairness in a performance management situation, the employer must: 

• notify the worker of the specific concerns and examples of poor performance 

• give the worker a full opportunity to respond to any issues or concerns about their performance that you 
raise with them 

• give the worker all the relevant information and documents about your concerns 

• give the worker a reasonable amount of time to respond and improve their performance 

• allow the worker to have a support person present for any meetings 

• not let personal issues or conflicts affect decisions, and 

• ensure that the performance management process is kept private and confidential 

What is the difference between poor performance and serious 
misconduct? 

Poor performance occurs when a worker is not performing their role and duties to the required standard or 
is behaving inappropriately in the workplace. Examples of underperformance include: 

• not carrying out work to the required standard 

• not following workplace policies and procedures, or  

• engaging in negative or disruptive behaviour at work. 

Serious misconduct, on the other hand, is defined under the Fair Work Regulations (2009) (Cth) and 
includes: 

• wilful or deliberate behaviour by a worker that is inconsistent with the continuation of their employment, 
or 

• conduct that causes serious and imminent risk to the health or safety of a person or the reputation, 
viability or profitability of the employer's business 

Examples of serious misconduct include being intoxicated at work, theft, fraud, assault, and refusing to 
follow lawful and reasonable instructions from an employer. 

An employer is not required to manage the performance of a worker who has engaged in serious 
misconduct and may terminate the worker’s employment without notice.  

 

More information 

For information on terminating a worker’s employment see our termination checklist 
and our fact sheet ‘What are our legal obligations if we want to terminate a worker’s 
employment?’ 

More information 

See our Termination Checklist for important information you should consider before 
terminating a worker’s employment. 

https://www.legislation.gov.au/Details/F2018C00283
https://www.nfplaw.org.au/free-resources/legal-duties-lalc-board-members/employment-checklists#termination
https://www.nfplaw.org.au/free-resources/managing-people/managing-employees/termination-and-regisnation#termination
https://www.nfplaw.org.au/free-resources/managing-people/managing-employees/termination-and-regisnation#termination
https://www.nfplaw.org.au/free-resources/legal-duties-lalc-board-members/employment-checklists#termination
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Caution 

Your LALC should consider seeking legal advice on the process for terminating a worker due 
to serious misconduct to ensure that the LALC is not exposed to legal action. 

More information 

See our LALC Service Information Resources webpage to access resources specifically 
targeted to LALCs. In particular, see: 

• Hiring Checklist for LALCs 

• Termination Checklist for LALCs 

Our website also has resources for not-for-profit community organisations on a range of 
related topics which may be useful to your LALC: 

• The people involved – This section covers the relationships your organisation will have 
with clients, employees, members and volunteers, including recruitment, resignations 
and disputes. In particular, see: 

– What are our legal obligations when recruiting an employee? 

– Employee entitlements 

– Termination and resignation 

– Disputes with employees 

Justice Connect’s LALC Service provides free legal information, training and advice to 
LALCs. To find out more visit our website or contact the LALC Service. 

https://www.nfplaw.org.au/free-resources/legal-duties-lalc-board-members
https://www.nfplaw.org.au/free-resources/legal-duties-lalc-board-members/employment-checklists#hiring
https://www.nfplaw.org.au/free-resources/legal-duties-lalc-board-members/employment-checklists
https://www.nfplaw.org.au/free-resources/managing-people/
https://www.nfplaw.org.au/free-resources/managing-people/managing-employees/recruiting-employees
https://www.nfplaw.org.au/free-resources/managing-people/managing-employees/the-fair-work-system-overview#entitlements
https://www.nfplaw.org.au/free-resources/managing-people/managing-employees/termination-and-regisnation
https://www.nfplaw.org.au/free-resources/handling-disputes-and-conflicts/disputes-with-employees
http://www.nfplaw.org.au/lalcservice
mailto:lalcservice@justiceconnect.org.au

