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Using mediation to resolve conflicts and
disputes

Legal information for community organisations

This fact sheet covers:

what is mediation?
the benefits of mediation
the kinds of disputes that can be mediated

how to prepare for mediation
what happens during mediation, and

>
>
>
» how to find and choose a mediator
>
>
>

what happens if the dispute is not resolved at mediation

0 Note

This fact sheet provides general information about using mediation to resolve conflicts and
disputes. It is intended as a guide only and is not legal advice. If you or your organisation
has a specific legal issue, you should seek legal advice before deciding what to do.

Refer to the full disclaimer that applies to this fact sheet.

This fact sheet explains how mediation can help your organisation resolve disputes and, in some
cases, avoid the cost and uncertainty of court proceedings.

For example, a dispute might be between:
* members of your organisation

*  members and the committee or board
* your organisation and a supplier, or

* your organisation and a member of the community

What is mediation?

Mediation is a process by which a neutral third party (the mediator) helps parties in a
dispute to negotiate an agreement to resolve that dispute.

It is an alternative dispute resolution process that is often quicker, less expensive and less
formal than court proceedings.
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Mediation is a common feature of the Australian dispute resolution landscape. Even if you start legal action
in a court, the judge will sometimes refer the dispute to mediation before they hear the case.

c Note

A key part of a successful mediation is that all parties approach it openly and genuinely
with a view to resolving the dispute.

Some organisations' rules or constitutions require parties to try to resolve disputes in good
faith. Generally, this means participating genuinely in the process and making a real effort
to explore possible solutions.

In mediation, the parties in dispute meet in the presence of the mediator, an independent and experienced
individual, who assists the parties to:

* identify any common ground
« assess resolution options, and
* negotiate an agreement to resolve the dispute

The mediator guides the process and assists the parties but does not impose a resolution or outcome on
the parties.

In guiding the mediation process, the mediator:

« facilitates respectful and constructive communication between the parties

» promotes an understanding of each party’s interests

« assists the parties to identify the issues in dispute

* helps the parties avoid dwelling on any past issues

« assists the parties to explore the important issues in relation to their present and future needs
* helps the parties to make decisions about the future, and

» uses problem-solving techniques to help the parties reach their own agreement

The benefits of mediation

Mediation offers many benefits over traditional court processes, including:
« time — ordinarily disputes can be resolved more quickly and efficiently through mediation

« cost — mediation is a low-cost option when compared to going to court. The costs of preparing for and
running even a simple trial in court can be significant, particularly as the unsuccessful party will often be
ordered to pay the successful party’s costs. Any costs of mediation are likely to be much lower.

« flexibility — courts have to follow certain procedural rules and can only make decisions that are
consistent with the law, which means that one party will generally be happy with the outcome and the
other will be dissatisfied. Mediation can be adapted to meet the specific needs of the parties and the
characteristics of the dispute, which means the outcome can be more flexible and more acceptable to all
parties.

« confidentiality — mediation is a private process and information disclosed by a party in the mediation is
normally not able to be used by another party in court if mediation is unsuccessful

- satisfaction — because the parties decide and agree on the outcome of their dispute, they are more
likely to be satisfied with the result and to comply with what has been agreed

- finality — often once an agreement is reached through mediation parties will enter a settlement
agreement which can avoid future litigation of the same issue
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a Note

You may be concerned that information shared during mediation could later be used in
court. Mediation is generally confidential and conducted on a 'without prejudice' basis,
meaning information disclosed during mediation usually cannot be relied on in later court
proceedings.

However, parties may be able to use evidence they obtain independently of the mediation.
The mediator will explain any exceptions to confidentiality at the start of the process.

The timeframe for mediation

Mediation is usually much quicker than going to court. Usually, you will need to set aside a full day for a
mediation. Hopefully, by the end of that day, you will have reached an agreement to resolve your dispute.

A court hearing before a judge usually takes more than a day and costs a lot of money. It can take months,
or even years, to have a case heard and finalised in court.

The formality of mediation

Mediation is much less formal than going to court. There are no legal forms and in some circumstances
there aren’t even any fees.

Mediation is more flexible than the court processes. The mediator and parties can adapt the process to
meet the parties’ needs and the characteristics of the dispute. For example, if the parties feel uncomfortable
being in the same room, the mediation can be structured so that each party has their own space and the
mediator moves between the parties. It can also mean the parties and mediator work out times and places
to mediate to suit everyone.

Courts can only resolve the dispute in front of them in accordance with the law, which limits the outcomes
available to a court and usually means that while one party will be happy with the outcome, the other party
won’t be. By contrast, mediation aims to achieve an outcome that is acceptable to both parties and can
provide outcomes that go beyond what is available under the law.

The cost of mediation

Some mediation services are free. If mediation isn’t free, the parties usually share the costs of the
mediation. Private mediators commonly charge fees for their services, but fees vary significantly depending
on the mediator, the complexity of the dispute and the duration of the mediation.

Talk to the mediator about costs and fees associated with the process and make sure the mediator puts this
in writing before the mediation begins.

@ Tip

While mediation can involve some cost, it is usually much less expensive than going to court.
Mediation often takes a single day, whereas court proceedings can involve significant
preparation and hearing costs over several days.

Suitable disputes for mediation

Because of its flexibility, almost all disputes are appropriate for mediation. This includes:
» manufacturer and supplier disputes
* business disputes

« employment and workplace conflict, including wrongful dismissal
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« tort, personal injury and professional negligence disputes
« construction disputes

* contract disputes

» estate disputes

» corporate commercial disputes

* environmental disputes

- real property and real estate disputes

» class actions

* insurance disputes, and

« family disputes

Mediation may be unsuitable if:

» a party does not feel safe

« there is serious intimidation or abuse

« there is a significant power imbalance that cannot be managed
« urgent court orders are required, or

* a party is unwilling to engage meaningfully in the process

The mediator’'s role in maintaining a fair process

Mediation is designed to create a level playing field for all parties.

It is part of the mediator’s job to:

« empower each party in the process

* make sure each party understands the issues

* make sure each party understands the available options and the pros and cons of each option
* make sure each party has a say, and

* make sure that one party doesn’t take advantage of another

a Caution

If there is a history of violence or intimidation between the parties, this should be disclosed to
the mediator before mediation begins. Mediation should not proceed if it would make an
unsafe situation worse, and the mediator should consider whether the process can be
conducted safely and fairly.

The mediator may end the mediation if any power imbalance cannot be adequately managed.
Parties can usually end a mediation at any time, although there may be consequences where
mediation is required by a court order, contract, constitution or other legal process.

The mediator

The mediator manages the process while the parties remain responsible for deciding whether to reach an
agreement and, if so, on what terms.

The mediator, or any of the parties to a mediation, can end the mediation at any time if they think it is no
longer a useful process.

Choosing a mediator is important — a mediator who manages the process well and understands the issues
is going to be most likely to help you agree to something that works for everyone. How you choose a
mediator can depend on the type of dispute you are involved in.

The mediator should not:
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» take sides

« provide you with legal advice — even if the mediator is a lawyer experienced in the area
« pressure you to accept any proposed outcome, or

* pressure you to make a particular decision

Things to consider when selecting a mediator:

« if the dispute is between members of an incorporated association or company limited by guarantee, read
and follow your organisation’s rules or constitution (as well as any relevant policies and procedures)
— there may be requirements about choosing a mediator in these circumstances

« if the dispute involves terms of employment or a volunteer, check your policies and procedures and
the relevant terms of any employment contract or volunteer agreement (if any), and

« if your organisation is arguing over the terms of a contract (for example, a lease), read the contract and
find the dispute resolution clause, then follow what it says about choosing a mediator

g Examples

When you are checking what the rules or agreement say, you might find words like this
(from the New South Wales model constitution for incorporated associations) —

The following disputes must be referred to a Community Justice Centre within the meaning of
the Community Justice Centres Act 1983 for mediation:

» adispute between two or more members of the association, but only if the dispute is
between the members in their capacity as members, or

« adispute between 1 or more members and the association
(from the Victorian model rules for incorporated associations) —

The parties to a dispute must attempt to resolve the dispute between themselves within 14
days of the dispute coming to the attention of each party.... If the parties to a dispute are
unable to resolve the dispute between themselves within the time required ... the parties must
within 10 days:

+ notify the [Association’s] Committee of the dispute
* agree to or request the appointment of a mediator, and
+ attempt in good faith to settle the dispute by mediation

We have listed organisations at the end of this fact sheet that can help you find a mediator.

Before you engage someone to mediate your dispute, speak to some potential mediators and ask them
questions, such as:

« are you accredited under and comply with the Australian Mediator and Dispute Resolution Accreditation
Standards?

« what is your background, areas of expertise and experience?

* what are your fees?
« what is your approach to mediation?

@ Tip

It's recommended that you choose a mediator accredited under the Australian Mediator and
Dispute Resolution Accreditation Standards and with experience relevant to your dispute. If
English is not the first language of any party, consider whether a mediator who can
communicate in that language would be appropriate.
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Preparing for mediation

To prepare, think about what’s important to your organisation. Usually, ‘resolving the dispute’ is near the top
of the list!

When you are preparing, think about:
« what you think the dispute is really about

+ what could you compromise on, if it meant that the dispute would be over at the end of the mediation
and no longer hanging over your organisation?

« what is the ‘worst case scenario’ for your organisation? How bad could this get for your organisation and
its members?

« what is the ‘best case scenario’ for your organisation? What is the likelihood of your organisation getting
everything it wants if it goes to court?

« the personal and financial costs to those involved (you may need to get information from a lawyer about
the likely costs of going to court and how long that might take)

@ Tips for attending mediation

+ Set aside enough time to stay for the entire mediation.

» Bring any information needed to make informed decisions, or ensure relevant experts
are available if required.

* Make sure the organisation is represented by someone with authority to make decisions
and agree to an outcome.

The mediation process

Before mediation

Usually the mediator speaks to each party separately and:

« outlines the process for the mediation and their role as mediator

« talks about costs (if any) and how these will be paid

» explains how mediation can be suspended or terminated

« talks about confidentiality and explains any limits on confidentiality

* may provide a copy of the Australian Mediator and Dispute Resolution Accreditation Standards

» provides a copy of a mediation agreement which all parties to the mediation will be required to sign, and
« discusses the venue and timing for the day

Sometimes, the parties may exchange ‘mediation papers’, which set out the background to the dispute, the
key issues and often the parties’ positions, before the mediation.

During mediation
Usually, the mediator meets briefly with the parties separately and then brings them together to:
« give the parties a chance to explain their side of the dispute, and

* guide the parties through discussions about the issues

The success rate of mediation

Many mediation providers report high rates of settlement or partial settlement, although outcomes vary
depending on the type of dispute and the willingness of parties to negotiate.

Mediation is effective because people find their own solutions — they don’t leave decisions in the hands of a
judge (which will cost them time, money and stress, and it's possible that no one will be satisfied with the
result). For example, Community Justice Centres NSW report that about 80% of the disputes that are
referred to them are resolved at mediation.
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It is important that any agreement reached at a mediation be recorded in writing and signed by everyone on
the day, if possible. This is to ensure that everyone is clear on the agreement, which makes the agreement
more likely to work. You need to ensure that people who have the authority to sign such an agreement on
behalf of your organisation are at the mediation.

If the parties are in court proceedings, but the dispute is resolved by mediation, the parties should formally
notify the Court that the matter does not need to proceed to a hearing. The process for doing so will
typically be agreed as part of the settlement.

If a dispute remains unresolved

If mediation does not resolve the dispute, it can still assist to narrow the issues between the parties. For
example, the parties could agree to resolve four out of five issues in dispute at mediation, which would
mean that there would only be one outstanding issue to resolve in court proceedings. This will save time
and money in the court proceedings.

However, if the mediation does not fully resolve the dispute, you may need to obtain legal advice about
further options, including going to court. The mediator will advise the Court that the dispute was unable to
be settled, without disclosing what occurred at the mediation.

One issue to consider is that there are other types of alternative dispute resolution (ADR) processes that
may be suitable in relation to your dispute. These include:
« conciliation, and

« arbitration

Some organisations’ rules or constitution, or dispute resolution clauses in contracts, may require one of the
above ADR processes instead of, or in addition to, mediation.

@ For more information, see

+ the Attorney-General’'s department website (a range of other ADR approaches are
provided)

+ the Resolution Institute website. The Resolution Institute (formerly the merged
organisations — the Institute of Arbitrators and Mediators Australia and LEADR) is a
national, independent community of mediators, arbitrators, adjudicators, restorative
justice practitioners and other dispute resolution professionals

If your dispute is within an incorporated association, see our webpage on disputes with

members.

Initial contact points for mediation services
Details of contact points for mediation services are provided in the table below.

State/territory Mediation services

New South Providers of mediation services in NSW include the Law Society of NSW, BarADR
Wales offered by the Bar Association of NSW, Relationships Australia NSW , Anglicare,
Catholic Care, Uniting and the Australian Disputes Centre

Mediation through Community Justice Centres is available for disputes referred by
NSW Courts or involving incorporated associations.

Victoria The Dispute Settlement Centre of Victoria provides free mediation services for
individuals and many Victorian not-for-profit community organisations.

The service is funded by the Victorian Government and its role specifically includes
helping to resolve disputes within committees, clubs or incorporated associations. The
Victorian Bar association, Victoria Legal Aid and the Victorian Small Business
Commissioner also provide mediation services in Victoria.



https://www.lawsociety.com.au/practising-law-in-NSW/working-as-a-solicitor-in-NSW/alternative-dispute-resolution/programs-and-services
https://nswbar.asn.au/using-barristers/alternative-dispute-resolution/baradr-approved-mediators
https://nswbar.asn.au/using-barristers/alternative-dispute-resolution/baradr-approved-mediators
https://www.relationshipsnsw.org.au/support/services/family-dispute-resolution-mediation/
https://www.anglicare.org.au/community/family-relationship-services/mediation/
https://www.catholiccare.org/family-youth-children/family-conflict-separation/family-dispute-resolution/
https://www.uniting.org/services/counselling-mediation/mediation
https://disputescentre.com.au/disputes-management/
https://dcj.nsw.gov.au/legal-and-justice/legal-assistance-and-representation/community-justice-centres.html
https://www.disputes.vic.gov.au/
https://www.vicbar.com.au/Web/Contents/Alternative-Dispute-Resolution/Mediation
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/family-dispute-resolution-victoria-legal-aid
https://www.vsbc.vic.gov.au/dispute-resolution/do-i-have-a-dispute/
https://www.vsbc.vic.gov.au/dispute-resolution/do-i-have-a-dispute/
https://www.ag.gov.au/legal-system/alternative-dispute-resolution
https://www.resolution.institute/
https://www.nfplaw.org.au/free-resources/handling-disputes-and-conflicts/disputes-with-members
https://www.nfplaw.org.au/free-resources/handling-disputes-and-conflicts/disputes-with-members
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The Conflict Resolution Service is Canberra’s leading provider of community dispute
resolution services in the ACT. The service is free for low-income earners. Other
providers of mediation services in the ACT include ACT Legal Aid, ACT Law Society
and the ACT Bar Association.

Queensland The Dispute Resolution Branch (DRB) of the Queensland Department of Justice offers
a mediation service. In most cases, it is free to take part in mediation although the DRB
charges a fee for workplace mediations. Legal and the Bar Association of Queensland

also offer mediation services.

South Uniting Communities supports South Australians in providing mediation services to
Australia assist with disputes at an early stage. This service is free if one of the parties has a low
income or no income.

The Law Society of South Australia and the Legal Services Commission of South
Australia also offer mediation resources.

Tasmania Mediation and dispute resolution resources relating to building and construction,
energy, fair trading, residential and retail tenancy and neighbourhood disputes about
plants (among other things) can be found at the Tasmanian Government’'s Department
of Justice website.

The Legal Aid Commission of Tasmania also offers free legal advice services by phone,
online chat or walk in clinics while the Law Society of Tasmania provides details of
members who provide mediation services.

The Community Justice Centre was established to provide all Northern Territorians with
a confidential, timely and cost-effective means of addressing conflict outside the more
formal justice system. Services provided by the Centre include providing conflict
resolution processes for the early resolution of disputes and empowering clients to
identify and actively resolve conflict across a range of dispute areas.

Other mediation service providers include Northern Territory Legal Aid Commission and
Northern Territory Bar Association.

Western The Citizen Advice Bureau (CAB) offers a low or no-cost Community Mediation Service
Australia where parties in a dispute can meet with trained mediators to negotiate a fair, workable
solution. The CAB can deal with the following categories of community disputes:
dividing fences; encroaching roots and branches; disputes in community groups; dog
ownership; harassment and public nuisance disputes.

Legal Aid Western Australia also offers mediation resources.

Details of lower courts (where mediation services are available) are provided in the table below.

State Court

New South Wales District Court mediation

Victoria Magistrates’ Court of Victoria civil mediation program

ACT Magistrates Court

Queensland Queensland courts

South Australia Magistrates Court Mediation

Tasmania Magistrates Court mediation

Western Australia District Court mediation



http://www.crs.org.au/
https://www.legalaidact.org.au/what-we-do/family-dispute-resolution
https://actlawsociety.asn.au/resources/mediation
https://www.actbar.com.au/barristers/find-a-barrister/
https://www.qld.gov.au/law/legal-mediation-and-justice-of-the-peace/settling-disputes-out-of-court/mediation
https://qldbar.asn.au/barrister-search
https://www.unitingcommunities.org/service/legal-services/mediation
https://www.lawsocietysa.asn.au/site/site/for-the-public/finding-legal-help/mediation.aspx?hkey=49c5abf2-2263-4467-83b1-609dd85a5113
https://lsc.sa.gov.au/cb_pages/fdr.php
https://lsc.sa.gov.au/cb_pages/fdr.php
http://www.justice.tas.gov.au/mediation_and_dispute_resolution
http://www.justice.tas.gov.au/mediation_and_dispute_resolution
https://www.legalaid.tas.gov.au/need-help/family-dispute-resolution/
https://www.lst.org.au/home/legal-services-and-access-to-justice/find-an-arbitrator-or-mediator/
https://nt.gov.au/law/processes/resolving-disputes-without-going-to-court
https://www.legalaid.nt.gov.au/about-ntlac/our-services/family-dispute-resolution/
https://ntbar.asn.au/
http://www.cabwa.com.au/mediation-service
https://www.legalaid.wa.gov.au/find-legal-answers/about-law/mediation-and-dispute-resolution
https://districtcourt.nsw.gov.au/alternative-dispute-resolution--adr-/mediation.html
https://www.mcv.vic.gov.au/civil-matters/resolving-dispute/mediation
https://www.courts.act.gov.au/magistrates/law-and-practice/magistrates-court-mediation
https://www.courts.qld.gov.au/going-to-court/resolving-a-dispute-outside-of-court-civil-cases/alternative-dispute-resolution-in-magistrates-supreme-and-district-courts
https://www.courts.sa.gov.au/civil-cases/mediation/
http://www.magistratescourt.tas.gov.au/for_lawyers/circulars/circulars_folder/2009_no_5_-_mediation_and_conciliation
http://www.districtcourt.wa.gov.au/C/court_mediation.aspx?uid=3580-1537-1161-3464

